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Succession Before and After the Civil Code
SFHS5RFKHVWHU1<$SULO
Ralph E. Giesey
Most studies of the Civil Code's succession rules focus upon Napoleonic modifications of
Revolutionary legislation, the chief effect of which was to reanimate conservative notions in old
coutumiers and attire them in Roman Law raiment. While not disavowing this process, I shall
myself present the matter in a different fashion. The main trick is revealed in the hourglass
diagram (Fig. 1).1 Revolutionary legislation serves only as the connecting aperture between the
old and the new law. Just how the main parts of the old law, coutumiers and droit écrit, were
blended in the fifteen years of the droit intermédiaire before they emerged in the Code Civil is
not revealed in the diagram nor explained very fully in the text that follows. The old law and
the Civil Code are simply juxtaposed as successive paradigms without explaining the
revolutionary shift from one to the other.
The delineation of modern law in the bottom part of the hourglass has its own distortions.
The Code's provisions are squeezed inside the dotted lines on the left, beneath which are given
supplemental nineteenth century legislation on heritage rights of surviving spouses and
illegitimate children, while the whole right side is devoted to the subject "the state as heir". Since
the latter is really a trivial subject throughout the nineteenth century, coming into its own only in
the twentieth, its prominence on the charts needs explaining.
The present paper is, in fact, the middle phase of a three-part study of the impact of the
laws of succession upon French society from the Middle Ages to the present. The first phase
dealt with the old regime's coutumiers, especially with the notion of ancestral or lineage property
(propres) which is prominent in the upper left sector of the schematic chart; the last phase,
essentially the twentieth century, will deal with l'etat héritier, wherefore I give that subject
undue emphasis on the lower right of the chart. These idiosyncracies of the schematic chart, as
well as of the text that follows, are therefore due to "ideomagnetic" influences emanating from
an earlier essay and from one yet to be written.
Some elements in the top part of the hourglass have been connected by lines to elements
below. Had I not feared making a graphic mess, more such could have been drawn, notably from
both parts of the droit ancien down to "Forced Heirship of Family." Several antecedentconsequence relationships such as this, which do not appear on the diagram, will be discussed
below.
More will be said later on about the lateral boxes at the top (Philosophy and Taxes), but I
shall dispose of the two on the central axis right now. Primogeniture/Preciput and Entail, the
distinctive elements of noble successions, did not receive much attention in my earlier study on
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pre-revolutionary law and they are important here only to signal what the revolution abolished.
One exception is the Napoleonic majorats, a form of entail which Bonaparte established when he
became emperor in order to create a new class of privileged families which would be loyal to
him. He did this just two years after he, as First Consul, had been very active in the meetings of
the Commission for the Code which had legislated against such a thing. After 1849 new
majorats and most old ones were prohibited, and the eventual death of remaining old ones
decreed in 1905.2
One of our time's best legal scholars, Henri Vialleton has organized a modest summary of
the effect of laws of succession upon the family (or vice versa) in terms of the tension between
the rules of the Civil Code and "social science".3 This is an improvement upon the older lilting
dichotomy of dogmatique versus pratique, which included only the world of legislators and
judges and lawyers, because it suggests that social forces emanating from hearth and forum
provide the real leverage to make the law budge.
The division of this paper is akin to Vialleton's; i) what legel historians usually claim to
have been the Civil Code's main innovations and 2) what features of the code--even more so,
later legislation--social historians should heed most. A synthesis of the two is not possible in this
limited essay, but it is perhaps worthwhile to note what the danger of ignorance of one or the
other is. On one hand (many legal scholars are quick to point out) strictly legalistic analysis is a
diagnostic of historical myopia. On the other hand (one can answer many of those same people)
dimsightedness about legal rules can have an equally ill effect upon historical vision.4 Knowing
these Scylla-Charybdis allurements, to see more than is there or less than is there, may enhance
the chances for a safe passage through the evidence.
1.
Many legal historians are want to use just one word, individualisme, to characterize the
changes wrought in the laws of succession during the Revolution and by the Civil Code; and
others stress the Code's unusual emphasis upon partage forcé, the "forced division" of goods
among descendants.
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"Individualism" in this context refers, and I believe should be restricted to the
untrammeled freedom to dispose of one's property while one is alive. It should not be confused
with liberté de tester, which refers to controlling disposition of one's goods after one dies.
During the ancien régime, at least among the coutumiers, each generation was considered to be
the guardian of the ancestral goods--i.e., those which were inherited, the propres, which often
were the largest part of a patrimony.5 Revolutionary hatred for any mechanism that served to
perpetuate a family holding intact doomed the propres to extinction. In Revolutionary speeches,
propres appear as commoner's equivalent to noble's primogeniture, préciput. and substitution, all
of which served to perpetuate the family's power and glory--vainglory in the mind of a Mirabeau
or a Robespierre.6
Revolutionary legislation and the Code declared that all property held by a living person
was to be freed from ancestral constraints in any explicit or implicit form of entail. This
"individualism" was, to be sure, an important manifesto in the arrival of the concept of private
property in France. But "individualism" ends when one considers the second important
innovation in the Civil Code, from the jurist's point of view, that of partage forcé.
Forced division of the estate among descendants also stemmed directly from the
Revolutionaries' persistent effort to prevent the perpetuation of great estates. Since landed
possessions were still regarded as the primary source of power, removing ancestral forms of
entail upon them would be effective only if each successive possessor were prevented from
voluntarily advantaging one of his descendants. Testamentary power had to be limited, therefore,
and this was done. The coup de grace to great fortunes would be struck--or so at least the
revolutionary legislators thought--by requiring that every estate have a "reserve" which must be
divided equally among the nearest branches of its relations.7 In this way every great family
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fortune would be constantly under the threat of division. And to ensure that one child would not
be given all his share in real property while the others received only personal property, the
principle of equal division was applied to both meubles and immeubles. Thus each category of
wealth--houses as well as fluid forms--had to be divided equally among the children. The messes
created by "equal division in kind" during the nineteenth century are legion: ownership of houses
divided up among co-heirs (one of whom might declare that he owned "la moitié dúne porte"),
landplots parceled out, sale by auction (licitation) of heirlooms, etc. 8 The courts enforced this
strictly whenever they were called to declare the partage, believing that they were living up to
the principles of Revolutionary and Code legislation. From all we know, the public approved of
it despite the great efforts mounted by Frederic Le Play and others to ameliorate the effects of
this
forced division.9
The principles of individualism and forced division thus established a tension between
freedom and restraint: the first denied family right in terms of ancestral control, the second
reasserted it in terms of descendants' claims. Just after 1900 Jean Jaures contended that familial
perpetuity of inheritance was as much guaranteed by the Code Civil as it had been by the devices
known in the droit ancien.10 This was certainly true if the deceased had any descendants or
ascendants who survived him and who could lay claim to the réserve. Without surviving
descendants or ascendants, however, he was totally free. Wags therefore could claim that the
Code's succession rules were made for an orphan who lived his life as a celibate: then alone
would "individualism" work fully, since there would be neither parents nor children to constitute
necessary heirs.
If we imagine such an orphaned celibate living in the early 19th century, we can say that
no Frenchman before or since has had such complete property rights. Gone was the old regime's
claim to ancestral goods by blood relations to an indefinite degree, not yet arrived was the state's
position as a necessary heir of sorts.
A superficial examination of the antecedents to the Civil Code's indi-vidualisme and
partage forcé would lead to the assumption that both derived from the old droit écrit:
individualism because the Civil Code, like Roman Law, recognized no such thing as ancestral
nature, (Paris, 1939).
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property; forced division because the Code's intestate operation is nearly identical to Novel ll8 of
the Corpus Juris Civilis and its testamentary réserve is close to Roman Law's légitime.
But the letter of the law here, as so often, is deceiving. In spirit, the Civil Code is much
closer to the coutumiers: both are essentially laws of intestate succession. The Revolutionaries
wanted it that way, the Civil Code's framers set it forth that way, and the French people so
treated it, at least through the 19th century. By contrast, droit écrit was overwhelmingly a system
of testamentary succession. In testamentary systems, the will of the deceased is paramount; in
intestate systems, the will of society dominates as it is expressed in the law. In the Civil Code,
the hereditary reserve which is placed in the diagram under testamentary succession as a limit to
the right of disposition is in fact defined as a minimal statement of intestate rules of equal
division which have been imposed upon testamentary succession.11
A simple summation, then, is that the Civil Code is a literal descendant of the droit écrit
but a spiritual descendent of the coutumiers. The proof of this lies in the guaranteed family right,
as potent in the Civil Code as in the old customary laws, perhaps even more so. Just now I can
only insist, but not elaborate, upon the need to see continuance of familial right in the Civil
Code. To find change one must look more to 19th-century legislation, where the modification of
rights of family members have special interest for the student of social history.
2.
Family structure is defined in the Civil Code's laws of succession and later legislation
basically in two ways: 1) the limits of collateral heirship according to blood relatedness; 2) the
rights of the nuclear family members independent of blood ties or even marital vows. In these
matters the law sometimes lagged far behind practice and only belatedly confirmed social reality,
but at other times, particularly when the interest of the state as heir came into question, the law
was aggressive and prescriptive.
What I call the "attack on the collateral heirs" did not begin in a dramatic way in the
Code itself. The finite limit of 12 degrees which it set upon blood rights constitutes a kind of
philosophical change from the coutumiers, which usually held such rights to be unlimited; but
twelve degrees is such a distant family relationship that the effect was negligible. The Roman
Law intestate-heirship limit of six degrees more clearly reflects the situation of a normal
extended family, but this point is academic since Roman Law succesions were seldom intestate.12
When French collateral heirship was reduced to 6 degrees in 1917, statisticians
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predicated on the basis of recent intestate deaths resulting in searches for relations between the
seventh and twelfth degrees, that the state would fall heir to successions worth a total revenue of
four million francs per year. But the only certain result of this was to increase the number of
testaments made by the wealthy, for few people will allow the state to inherit by default.13
More effective--and unavoidable--inroads on collateral heirship had been made much
earlier by the state through its use of succession taxes. 14 The legislation of 1816 and 1832 noted
on the chart reveals how early legislative discrimination against collateral heirs began, and the
laws of 1901 and 1902 show the point of drastic acceleration of the process when they declare
that beneficiaries beyond the fourth degree, whether testate or intestate, would henceforth be
regarded as non-relations for tax purposes. The 1901-1902 debates in the French parliament must
have beenn filled with keen arguments about what constituted the family: in the 1902 law,
everyone beyond a first cousin is deemed a stranger to the family.
This truncation of the blood ties of distant relatives was balanced by a subversion of the
rule of blood relationship within the nuclear family in the form of the greater successoral status
accorded to the surviving spouse.15 The laws of 1891 and 1901 on the lower left of the chart
represent the beginnings of a movement in the law which, by our own time, has raised the
surviving spouse--in meaningful terms, usually the wife--to co-heirship with the children. The
impetus for legal chsnge came from changed social practice but, having said that, we should also
appreciate how legislation does finally canonize actuality.
Before the Revolution, the unquestioned rule of blood relationship in succession rules
was epitomized by lineage property, propres, which only parents and children, never the spouse,
could inherit° Revolutionary projects would have given the surviving spouse regular inheritance
rights, but the Civil Code relegated her to the outmost limits, as an irregular successor like the
state, if no blood relations within the twelfth degree of the deceased survived. In terms of
generational peer group, that meant a branch of descendants (different from one's own) of one's
great-great-great-great-grandparents. The welfare of widows, therefore, had to be guaranteed
after the Revolution, as before it, by marriage contracts. The classic old device, the dot, was
almost completely superseded by contractual community of goods between spouses during the
course of the nineteenth century.16 As co-owner of community goods, the surviving spouse was
13
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not destitute. Indeed, considering the limitations upon the wife's right to handle family property
while her husband lived--the Civil Code being reowned for its misogyny--she may be said to
have been better off after he was dead. The pressure for change, however, came from the
common wish of the spouses to establish a unity of their goods, and finally, beginning in 1891,
the legislators began to acknowledge the changed character of the family, viz., the growing
importance of its conjugal alongside its genealogical definition. The surviving spouse moved
into a privileged intestate position, sharing the estate with blood heirs. If the surviving spouse
could not be classified as héritier nécessaire because she was unrelated by blood, she can be said
to have become a légatiare nécessaire.
Lest one believe that the sanctity of marriage impelled this betterment of the surviving
spouse's heirship, we should take note of that legislation of 1896 which promoted illegitimate
children to the status of legitimate ones in successions; it indicates the reverse.17 Here the
sacrament of marriage, a principle equally strong as the ties of blood, was violated. Put bluntly,
the surviving-spouse and illegitimate-children laws show that blood and wedlock--the seminal
and sacramental principles of family, as it were--were both being overtaken by the bonds of
affection within the narrowest element of the family: father, mother, child. This had appeared
briefly in revolutionary legislation, as is well known, but was reversed by the Code; it finally
blossomed, despite all the old principles that had worked against it--and it should be added that
this movement has grown enormously during the twentieth century. Viewed alongside the
"attack upon collaterals," this "concession to the conjugal unit" sums up how modern French law
has yielded to social change.
If the laws concerning surviving spouse and natural children were tardy responses to
social change, in another realm the laws were innovative and coercive, and operated in advance
of, and contrary to, family interests: namely, in the role of the state as heir.
Two lines on the chart connect pre-revolutionary elements with the heading "State as
Heir" on the lower right. A hird one could have been drawn, emanating jointly from the last
items under intestacy in both customary and written law: the state's succession in the absence of
family heirs.
Of these three old and new connections, the centième, a one-percent tax imposed on
successions in 1703, is the most obvious antecedent. It is not, however, a presage of modern
estate taxes, but rather a variety of what are called "probate taxes" in English. States have levied
them often throughout history as a kind of fee for their role in administering property transfer.
The centiéme was levied only on real property and did not even apply to inheritance by
descendants (the most common form), which makes it difficult to argue that the state was
competing with the family for the spoils of the deceased's treasure.18

XIX siècle (Grenobles, 1813-1860)", Revue d'histoire économique et sociale, XLIX (1971), 550-591; Adeline
Daumard et al., Les fortunes francaises au XIXe siècle (Paris, 1973), 12, 52, 79, 119.
17

Vallier, Fondement, 411-473; Vialleton, "Famille", 583ff.

18

Vallier, Fondement, 548-552.

-8-

The philosophical antecedents--the other box at the top of the chart--are well known,
going back to German natural law theories of the 17th century and expounded by both Rousseau
and Montesquieu in the 18th.19 Whether one held that the existence of the state was a
precondition for private property or that the state, though only the guarantor of property rights,
must oversee the transfer of it (of which inheritance was the single most important instance), the
state was vested with rights to regulate successions. Hardly anyone before, during or just after
the Revolution disagreed with the notion that the common good was best served by allowing
devoltion of goods within the family. The unusual feature of the Civil Code in this respect,
which continued Revolutionary ideals, was not to let family sentiment operate naturally but to
institutionalize that sentiment--referred to as the "presumed will [or presumed duties] of the
defunct"20--by what I have labled on the diagram "Direct-line heirs' reserve" which declares
which family heirs should get exactly what portion. The state here requires the individual to do
what most legal systems leave for the individual to do out of affection for his or her kin.
That explains the diagram's strong line drawn from the philosophical principles down to
forced heirship of family, the quintessence of which is partage force. Near the bottom a broken
line goes off to connect with "State as Heir," by which I mean to convey the following. While it
was nearly universally agreed that the common good was best served by family succession, the
implication lurks hidden that the time might come when the common good would be better
served by different rules governing the devolution of goods by reason of death.
The state's role was at first not extraordinary. The laws of registration of estates of
1791–which, as I have noted on the chart, were made comprehensive by including direct heirs, as
the 1703 law had not–facilitated the state's task of enforcing the rules of succession and collecting
its still modest "probate-like" tax.
Registration of estates upon death brought into existence a complete archive of the wealth
of citizens--provided, of course, there was no fraud involved. It was a sore temptation for
officialdom, especially fiscal experts, not to exploit this information for the state's purposes. For
more than a century now, connoisseurs of techniques of taxation among government
bureaucracies have reveled at the sheer availability of wealth at the moment when it loses one
owner and is about to get another--a transition which the state must survey in any event. Many are
the authors who present the history of inheritance taxes something like this: the state is a predator,
ever needful of more sustinence, choosing as its prey the hapless family, which, in the moment of
its bereavement, is required to lay bare its body plutocratic.21
Two techniques by which the state intruded into inheritances have already been mentioned
under the heading "attack upon collaterals": 1) reducing the limit of collaterals eligible for
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intestate succession so that the state hecame the total heir sooner, the state called have an
irregular successor, like the surviving spouse); 2) by taxing collateral heirs more and more
heavily, whether they were called to the succession by testament or by intestacy.
The first of these never amounted to much, but the second grew and grew and grew. Its
technical name is impôt de mutation par déces, which preserves the "probate" sentiment, but
beyond a certain tariff rate this term becomes ambiguous. Long before the tax became
progressive, in 1901, the ideas of the state as heir was talked about. Its foes have always been as
vocal as its protagonists, but it is hard to deny that the state was an heir after 1917, when a
progressively scaled tax was imposed upon the global inheritance, in addition to the tax upon the
heirs, before it was distributed to them. The state, in these circumstances, was a beneficiary of the
deceased as well as a creditor of the heirs. The 1917 tax on the global inheritance applied, to be
sure, only to families which has less than four children and, correspondingly, gave reduced rates
to large families, ten percent per child beyond the third one, up to fifty percent. Considering the
date, 1917, this amounted to a gun-fodder clause--but viewed another way the state became a
necessary heir in the case of small families.22
Fiscal needs were always alleged for justifying increases in tax rates, but a better excuse
than the state's penury was needed at the point when the state's role in successions was becoming
so regular and so great. Even when limiting one's view to ideas expounded around 1900, it is
surprising to find how many philosophical notions about the state's role in inheritance which one
thinks much be quite recent had in fact been espoused already in the late 19th century.
One group, who might be called slow-track socialists, envisioned using confiscatory
inheritance taxes as a way of phasing out private ownership of real property altogether over a
generation's time.23 A more realistic position, as things turned out, was set forth by Ernst Vallier,
in 1903. He proposed that the state be deemed an official heir because it had come to perform
serives for its citizens which families formerly had had to provide for their own progeny:
education, health care, pensions, etc. If the state guaranteed the perpetual care of every family's
offspring in these fundamental respects, then the state should get a share of the patrimony. Vallier
called this the "Réserve de l'État."24
Another theory, similar to one which Andrew Carnegie espoused in our country, was
based on the premise that an individual gains wealth in modern times only because society is
organised in such a way as to be easily exploited--as opposed to tearing wealth from the wilds, or
from wild peoples, presumably--and that therefore society should be a principal heir, a communal
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heir as it were, of that wealth.25
Some of the schemes that reached the floor of the French parliament around the turn of the
century would have advanced the state's heirship to such an extend that every great fortune would
have been reduced to mediocrity the moment it changed hands by succession. Throughout the
literature of that time one encounters the belief (not always held with enthusiasm, to be sure) that
before long all great fortunes would regularly be topped off as they changed generational hands.
But, as we know, the same families now, as then, tend to be wealthy. How this is managed is not
as clear as one might think. But that is another problem.
*

*

*

If the elements of legal rules and social practice involved in the foregoing discussion were
to be fixed in the most succinct fashion and judgments made about them, the following three
propositions emerge:
1) concerning individualism: its application was qualified from the beginning by the
existence of necessary heirs declared by partage forcé, and it became even more constrained
during the 19th century by the role of the state as heir.
2) concerning partage forcé: the importance of the first word, partage, can easily be
overstresed because family succession as such is more important than equal division among
members; but the second word, forcé, needs to be appreciated because the state's enforcement of
specific heirs, by endowing those heirs with rights to the patrimony, must have bred in them some
different notion of the family unit than would be present in more truly "individualistic" systems.
3) concerning the weakening of the bond of the extended family and the strengthening of
the nuclear one: the historians of the family can tell us much that the schedule of laws cannot, but
ultimately the accelerated growth of those laws seems to relate directly to the growth of the
position of the state as an heir.
Nota Bene: The typewritten text of this lecture is filed in the "Succession, Hereditary" folder.
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